
                                           Misc. Case. No. 11/16

04/05/2018: The petitioner is present. 

1. Today is fixed for order on the petition U/S 127 CrPC filed by petitioner praying for 

enhanced maintenance allowance.

2. The case of the petitioner is that she is the wife of opposite party and under the final

order U/S 125 CrPC in Misc. Case. 90/2012, the Court ordered the opposite party to

pay the petitioner  monthly  maintenance allowance of  Rs.  1,000/-/-  (Rupees  one

thousand  only)  per  month  for  the  petitioner. Subsequently,  on  29/02/2016  the

petitioner filed a petition under section 127 CRPC praying for enhancement of the

maintenance  allowance,  enhanced  the  monthly  maintenance  allowance  of  the

petitioner  by  another  Rs.9,000/-  totaling  up  to  Rs.10,000/-(rupees  ten  thousand

only) per month maintenance allowance. The petitioner states that as she is staying

alone in a rented house and has to maintain herself within the said limited amount.

Due to rising prices of essential commodities, medical expenses as she has no other

income, she is having difficulty in managing with the existing maintenance allowance

the same being a meager amount and is facing hardship. On the other hand and

opposite party is a pensioner and draws Rs. 12,000/-(Rupees Twelve thousand only)

as his pension.

3. The  petitioner  thus,  prays  for  enhanced  maintenance  allowance  of  Rs.10,000/-

(rupees  ten thousand only) for herself. 

4. The opposite party objected to the petition by filing his written objection whereby he

stated that  the Second party is  a  physically  abnormal  person as his  right  leg is

artificial ( plastic) for which he cannot do any physical labour for his livelihood. That

the children of both the parties are well established and matured and their age and

they  can earn  their  livelihood  by  own.  Their  elder  son  is  a  school  teacher  and

younger son has a shop of cosmetic and grocery at West Bengal and their daughter

got married and her husband is a govt employee.   The second party already has

provided his landed property to the 1st party at Nawsolia Gaon, Nefa Gate, Jorhat

which the 1st party sold by herself. The 2nd party admitted that he draws amount of

Rs. 12,000/- only per month as pension from Indian Army which is required the 2nd

party to buy medicine for  himself  for  his  ailment and to buy daily  needs as per

increasing price rate of different commodities in present market as he is not able to
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do any other physical labour for his income due to his artificial plastic leg and the 1 st

party  is  a physically  and mentally  sound lady who is  living with her  sons.  The

opposite party prays for dismissal of the present petition.

5. POINTS FOR DETERMINATION:

6. “Whether  the  petitioner  is  entitled  to  enhanced  maintenance  allowance  from

opposite party?”

7. In support of the petition the petitioner examined two witnesses.

8. PW1/Mrs.  Amiya  Das  deposed that  she is  the petitioner  and she has filed this

petition for enhancing her maintenance allowance. In the maintenance petition filed

before this court Misc. Case 90/12, she has been granted maintenance allowance of

Rs. 1,000/- per month form opposite party. Opposite party is an ex-army man and

draws pension of Rs. 36,000/- per month. At present she lives with her daughter and

she is looking after her. Although she has prayed for Rs. 10,000/- as maintenance

allowance as she has been facing difficulty in sustaining with Rs. 1,000/- per month.

9. During cross-examination she admitted that she did not know if in her petition U/s

127 CrPC it is mentioned that opposite party draws pension of Rs. 12,000/-. She also

admitted that 2nd party receives Rs. 36,000/- as pension. But she has not filed any

documents in proof of the pension received by him. She denied the suggestion that

her 27 year old elder son is a teacher and lives with her. She can prove with evidence

that her son has no income. She also denied the suggestion that her other son is a

businessman and he lives with her. He lives separately. She admitted that she and

her family did not take the opposite party to hospital when he met with an accident.

He was taken to hospital by his nephews. Now she resides in West Bengal with her

daughter. The ld. Defence counsel has produced a certificate issued by Gaonburha

and questioned the witness if as per the certificate she refused to allow opposite

party from entering her house and refused to see him again. The witness denied this

fact. She also denied the suggestion that she has been given the lands of opposite

party situated at Nawsolia Gaon, Nepha Gate, Jorhat which she has sold. She also

denied the suggestion that her two sons being teacher and businessman looks after

her and does not require to be maintained by the opposite party. She also denied the

suggestion that opposite party draws pension of Rs. 12,000/- of which Rs. 6,000/- is

spent on his treatment and medicines and is unable to provide her more that Rs.
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1,000/- as maintenance allowance. She does not know when and how opposite party

sustained injuries. 

10. PW-2 Mrs Rashmi Rabha deposed that she knows the petitioner and the opposite

party as they are her parents. Her father is not looking after her mother. Her mother

has no income. Her father is drawing pension of about Rs. 25,000/-. The petitioner

prays for enhanced maintenance of Rs. 10,000/- from the opposite party.

11. During cross-examination she deposed that she has two brothers who studied till

Class IX and Class X. She has studied in K.V. Jorhat. She admitted that she has

availed medical benefits before her marriage from her father's employer. When she

and her siblings were in school her father was paying for their educational expenses.

She denied the suggestion that father paid for their grocery expenses.  She denied

the suggestion that the Smart Card for medical expenses is with mother which she is

using.  She  denied  the  suggestion  that  her  elder  brother  works  as  a  teacher  at

Bormukoli, Amguri, Jorhat and that her younger brother runs a grocery shop at West

Bengal. She also denied the suggestion that her elder brother is married. She denied

the suggestion that her mother is not entitled to enhanced maintenance.

12. DW1 Sri  Lalit  chandra Das  deposed that Amiya Das is his wife and he has three

children from her. In Misc Case 90/12, he has been paying Rs. 1000/- per month to

the petitioner towards her maintenance allowance as per order. He has a 2 katha

land at NEFA gate tiniali  wherein two houses are constructed. Petitioner and her

children have sold that land and house and have shifted to Mendabari, West Bengal.

Amiya Das  and  his  children  are  not  living  with  him since  2009.  His  one  son is

studying at Kohima and his other son Dhruba jyoti Das is a businessman. He was a

teacher  earlier  and he  too  has now shifted to  West  Bengal.  He has  solemnised

second marriage due to hardship of living alone. He obtains pension of Rs. 13,000/-

per month. He spends around Rs. 2500/- on his medical care. He is not able to

obtain free medical treatment as his first wife has taken away all his service papers.

He spends about Rs. 7000/- per month in looking after himself and his wife. He now

resides at a “kecha ghar”. He spends around Rs. 1500/- on naamghar and other

social obligations. His wife Amiya Das does not look after him, so he does not want
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to maintain her. Petitioner has already taken property worth Rs. 18 lakhs. He cannot

provide her with enhanced maintenance.

13. During cross-examination he deposed that out of the property sold by petitioner, 1

katha  was  registered  in  his  name  and  1  katha  was  registered  in  the  name  of

petitioner. Petitioner tortured him and forced him to alienate the 1 katha land in his

name in her favour and thereafter she sold the entire 2 katha land. He has filed a

case against petitioner. This entire incident took place in 2011 and he has mentioned

about these facts in Misc Case 90/12. His pension amount is given to him in cash. He

has a bank account in SBI, Assam Agriculture University Branch and his bank account

no. is 10253865756 and in that account he receives his pension. He admitted that he

receives Rs. 13,000/- as pension after loan amount is deducted. Ld. Defence Counsel

has produced the passbook of the aforesaid account to cross examine the witness.

The witness has admitted that it is his passbook. On being suggested that as per the

2017 statement opposite party is drawing Rs. 23,875/- as pension, the DW1 denied

the suggestion and denied receiving Rs. 23,875/- as pension. He has not filed written

statement in this case.

14. Upon considering the evidence, it is found that the earlier maintenance was ordered

in 31.12.2013 at the rate of Rs. 1000/- per month from the second party. Over this

period of  time,  there has been considerable  inflation in  the society and price  of

essential  commodities  has  increased  to  a  great  extent.  As  such,  the  prayer  of

petitioner for enhancing her maintenance allowance ordered in Misc. case No. 90/12

is sustainable and admissible.

15. The opposite party on the other hand has alleged that petitioner has her two sons to

look after her and maintain her and he has already given her 2 katha land with

house thereon at Nepha gate, Jorhat in settlement. The petitioner denied about her

son’s income and also of receiving any land from opposite party. Even the allegations

of opposite party are to be believed, his liability to look after and maintain his wife is

not absolved.

16. He  continues  to  bear  the  responsibility  to  provide  the  necessaries  and  requisite

maintenance  to  his  wife.  His  children’s  ability  to  maintain  their  mother  is  a

consideration to determine the quantum of maintenance.
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17. In such a scenario,  is  found entitled to enhanced maintenance allowance of  Rs.

2000/- (rupees two thousand only) per month from the opposite party from the date

of this order.

18. Furnish free copy to petitioner.

19. Fix 05/6/2018 for payment.
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